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1. Introduction 

The Federal acknowledgment process set forth in 25 C.F.R. Part 83, “Procedures for Establishing that an American 

Indian Group Exists as an Indian Tribe,” allows for the uniform and rigorous review necessary to make an informed 

decision on whether to acknowledge a petitioner’s government-to government relationship with the United States. 

The regulations require groups to establish that they have had a substantially continuous tribal existence and have 

functioned as autonomous entities throughout history until the present. Under the Department’s regulations, 

petitioning groups must demonstrate that they meet each of seven mandatory criteria. The petitioner must: 

(a) demonstrate that it has been identified as an American Indian entity on a substantially 

continuous basis since 1900; 

 

(b) show that a predominant portion of the petitioning group comprises a distinct community and 

has existed as a community from historical times until the present; 

 

(c) demonstrate that it has maintained political influence or authority over its members as an 

autonomous entity from historical times until the present; 

 

(d) provide a copy of the group’s present governing document including its membership criteria; 

 

(e) demonstrate that its membership consists of individuals who descend from an historical 

Indian tribe or from historical Indian tribes that combined and functioned as a single autonomous 

political entity, and provide a current membership list; 

 

(f) show that the membership of the petitioning group is composed principally of persons who 

are not members of any acknowledged North American Indian tribe; and 

(g) demonstrate that neither the petitioner nor its members are the subject of congressional legislation that has 

expressly terminated or forbidden the Federal relationship. 

A criterion is considered met if the available evidence establishes a reasonable likelihood of the validity of the facts 

relating to that criterion. A petitioner must satisfy all seven of the mandatory criteria in order for the Department 

to acknowledge the continued tribal existence of a group as an Indian tribe. 
1
 (emphasis mine) 

I have included the rather lengthy selection from the Bureau of Indian Affairs guidelines 

for acknowledging an Indian tribe’s right to have a sovereign “government to government” 

relationship with the United States of America in order to demonstrate the rigorous, one might 

even say, extreme, standards of proof demanded of an Indian community if it is to have any hope 

of gaining federal “recognition”. Using the standards set forth by the U.S. Bureau of Indian 

                                                           
1 (Statement of Carl J. Artman 2006/2008) 
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Affairs the modern states of Israel, Ireland, and Poland, to name but a few, would not be able to 

demonstrate their legitimacy; they have failed to demonstrate several of the seven criteria which 

must be met in order for an Indian nation to demonstrate its own political and cultural 

“legitimacy”. Indeed, the requirement that any Indian nation petitioning for federal 

acknowledgement must meet all seven of the criteria above would be an impossible standard for 

many of the Indian tribes already in relationship with the United States! Given these standards, it 

is a wonder that any newly petitioning tribal community has been successful at all. 

The struggle and ultimate success of the Mashpee Wampanoag Indian Tribal Council, 

Inc. of Massachusetts (the formal name of the Mashpee petitioners) in achieving 

acknowledgment is quite remarkable.
2
 Not only did the tribe have to meet the requirements of 

the BIA; it also faced stiff opposition from the state of Massachusetts. In fact, the quest for 

formal acknowledgment by the federal government has its immediate antecedent in the famous 

lawsuit, Mashpee Tribe vs. New Seabury Corp. et. al., in which the Mashpee Wampanoags lost a 

bid in federal court to block the purchase and development by private investors of lands claimed 

by them as traditional tribal territory. The attempt by the Massachusetts Attorney General’s 

Office to use the findings of the court in that trial to block federal acknowledgment is analyzed 

in the BIA findings as well as by the historian, James Clifford. These analyses provide great 

insight into changing understandings of culture and identity on the part of BIA itself and offer us 

an understanding of the larger question of culture and identity in the relationship between Indian 

peoples and the federal government over the course of the later part of the twentieth century. 

Unfortunately, it offers no clear resolution of the centuries long struggle between 

                                                           
2
 It should be noted that a number of recently recognized Indian nations have achieved their acknowledgement 

through other processes than the BIA’s. For instance, in the case of the Mashantucket Pequot an Act of Congress ( 
1983, Title 25 , Chapter 19 ,Subchapter IV, § 1751, et seq.) allowed for a much less strenuous burden of proof. 
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“assimiliationists” and supporters of Indian identity—rather; it merely confirms that the struggle 

goes on up until the present day. The rigidity of the federal guidelines points us in the direction 

of an entity that consciously sets up barriers to acknowledgment, while the commentaries within 

the pages of the Final Determination and, especially, in the prerequisite Proposed Finding 

indicate other, more sympathetic voices. Thus, the very institution entrusted with the process of 

acknowledging or refusing federal recognition to petitioning Indian peoples, continues to play 

out the long ideological clash between those who see the United States as a melting pot of 

peoples and those who see it as a richly woven tapestry of united yet vitally distinct ethnicities. 

2. A Brief History of the Mashpee Wampanoags 

It is far beyond the scope of this paper to make a thorough review of the history of the 

Mashpee Wampanoags from the time of first contact with Europeans. The Mashpee Wampanoag 

Tribe website has a very detailed timeline 
3
 (though at this time it is noted: not for publication or 

citation). The BIA’s Proposed Finding on the Mashpee Indian Tribal Council, Inc. also provides 

a brief but substantive historical overview of the Mashpee
4
.  

Very briefly stated, the Mashpee people are descendents of the aboriginal Wampanoags 

of Southeastern New England, Cape Cod and the islands of Martha’s Vineyard and Nantucket. 

Speakers of a dialect of Massachusett, the Wampanoags (“People of the Dawn”) were also 

known as the South Sea Indians by the Pilgrims and Puritans of Massachusetts
5
. Their political 

structure was similar to other native groups in the region with local sachems and regional chief 

sachems. The power of the sachems was not absolute and derived from communal assent. 

Sachems were often, but not always, war leaders and included both males and females. It seems 

                                                           
3
 (Baird 2008) 

4
 (Associate Secretary for Federal Acknowlegment et al 2006, 13-15) 

5
 (Associate Secretary for Federal Acknowlegment et al 2006, 13) 
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that a certain degree of spiritual power was ascribed to the sachem (sometimes known as the 

“sagamore”), as well. 

The actual Mashpee people have their roots in a pre-contact (?) Wampanoag village 

existing in the same location as what would become the “praying town” of Mashpee that was 

established by the Puritan minister Richard Bourne in 1658
6
. Thus, the Mashpee were never a 

separate “tribe” in the strictest sense of the word. The Attorney General of Massachusetts would 

go to some length to make this point in his response to the Proposed Finding, basing the state’s 

opinion on the outcome of the 1977 trial.
7
 The Federal government decisively rejected this line 

of reasoning in numerous places throughout the Final Acknowledgment 
8
by emphatically 

pointing out that distinctiveness and continuity as a community (my emphasis) are the sole 

qualifiers for legitimacy in the eyes of the federal authorities. Needless to say, the existence of a 

cohesive Native American community at Mashpee from the mid 17
th

 century (less than forty 

years after the first English settlements in the region) until the present day provided ample 

evidence of both qualifications. 

Continuing with the brief historical overview, the praying town of Mashpee managed to 

survive the horrors of King Philip’s (Metacomet’s) War and absorbed other local Wampanoags, 

Narragansett, and even a few Long Island Indians in the aftermath of the conflict. By the end of 

the century the town consisted of some 263 Indians in 57 families
9
. It is clear that the inhabitants 

of the town exercised self-government, though not as citizens of the Commonwealth. The 

Commonwealth granted the Mashpee a proprietorship over their land, which was held in 

                                                           
6
 ibid 

7
 (James E Cason, et al. 2007) 

8
 (Associate Secretary for Federal Acknowlegment et al 2006, 16, especially) 

9
 (Associate Secretary for Federal Acknowlegment et al 2006, 13) 
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collectively and which disallowed sales of land to outsiders without the approval of all the 

(Indian) Mashpee proprietors. It seems that this arrangement permitted the Mashpee 

Wampanoags to maintain their majority status on the location at a time when Indians were fast 

becoming invisible to the dominant population almost everywhere else. After the American 

Revolution, the Mashpee managed to retain control of the town, though generally under the 

guardianship of non-Indians. It says something for the cohesiveness of the community that the 

large scale land sales to outsiders typical of the guardianship era elsewhere did not occur in 

Mashpee.
10

 

With many Mashpee men not returning from the battles of the Revolutionary War, or at 

sea for long periods of time (this was the heyday of New England whaling), some Mashpee 

women began to marry outside the community, often to  non-Indians of European or African 

descent. Their descendents generally were absorbed into the community, though outsiders, 

including state census takers began to refer to the Mashpee as a hybrid, or, colored community 

thereby implying that it was no longer fully, or, “really” Indian. Overall, however, the distinctive 

“Indian” characteristics of the town—particularly its “culture” remained connected to its roots 

and outsiders as often as not continued to refer to it as an Indian town. The introduction of 

“foreign blood” into the community would raise problems for the Mashpee periodically and 

particularly during the trial in 1977 and following. We will revisit this later. 

In the post emancipation period when, despite serious opposition on the part of their 

communities, the Indians of Massachusetts received full citizenship, the Mashpee Indians 

                                                           
10

 For our purposes the “guardianship era” includes the period from the end of the American Revolution to 
“emancipation” and citizenship in 1869/1870. The Mashpee were periodically under guardianship during the 
colonial period, though they successfully petitioned to become a self-governing Indian district in 1763 and again, 
after American independence, in 1834 (see Proposed Finding, 14) 
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continued to maintain political and cultural control of the town. This would continue for almost a 

full century until the town’s beautiful location along the shores of Nantucket Sound was 

“discovered” by non-Indian outsiders. Aside from the Aquinnah, or, Gay Head Indians on 

Martha’s Vineyard, no other Native American group in the state managed to maintain political 

and demographic control of a fixed area. The fact that the Mashpee were able to maintain such 

control would be decisive for their ultimate recognition by the federal government. 

Some rather fascinating internal political-cultural events would occur during the 1920s 

and 1930s when a revival of Wampanoag consciousness occurred under the influence of a local 

“traditionalist” leader, Eben Queppish. The long, rather quiet period which preceded the revival 

(from emancipation in 1869 until 1920) was a potentially serious stumbling block in the process 

of attaining federal recognition. This obstacle was eventually overcome through the clear 

evidence of continuous social, cultural, and political control of the town and of the local Baptist 

church by members of the Indian community. Indeed, the state of Massachusetts would contend 

in its response to the Proposed Finding that the Mashpee in actuality had disappeared as a “real” 

Indian tribe through their acceptance, adoption, and adaptation of the main stream culture’s 

religious and political conventions.
11

 

It would seem that the period of greatest peril to the distinctiveness of the tribe, according 

to federal regulations, came in the 1960’s and early 1970’s due to the influx of non-Indians into 

the town. Due in part to the rise in “identity politics” among minorities during the period, the 

Mashpee managed to survive the loss of political control of the town. They simply incorporated 

themselves under the auspices of the “Mashpee Wampanoag Tribal Council”, a group containing 

                                                           
11

 The selections from Clifford’s work are especially helpful here, though the Final Acknowledgment also reviews 
the question of adaptation and identity quite well. 
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both “traditionalists” and “non-traditionalists” elements. 
12

Also, though the town’s population 

rapidly became mostly non Indian (white) the Indian population tended to remain clustered in the 

center of the town and along certain roads, thereby fulfilling the federal criterion, (83.7(b)), “that 

a predominant portion of the petitioning group compromises a distinct community and has 

existed as a community from historical times until the present”.  “Distinct community” is 

generally understood to mean a geographically distinct community within a discrete and limited 

region. This can be one of the most difficult of the criteria to fulfill given the larger 

demographics of the densely populated northeastern United States. 

Ultimately, the Mashpee were able to prove their case to the Bureau of Indian Affairs and 

received a positive finding by the Office of Acknowledgment in the Proposed Finding (2006) 

and in the Final Acknowledgement (2008). 

 

3. The Determinants of Identity: Round One, The 1976 Trial 

The Mashpee people seemed quite content to remain a quiet backwater community along 

the shores of Nantucket Sound until they were overwhelmed by an influx of non-Indian outsiders 

in the 1960’s and lost political and economic control over the town. Quite suddenly well 

established traditions and practices were overturned. Property lines and housing developments 

for wealthy outsiders cut the Indian community off from ancient shellfish grounds and hunting 

areas. A different agenda came to dominate the school system and other departments of local 

government as native voices were muffled by those of “outsiders” at the venerable New England 

institution of the annual town meeting. In a sense, this was no different than what was occurring 

                                                           
12

 (Associate Secretary for Federal Acknowlegment et al 2006, 66) 
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in dozens of other small New England towns. Wealthier people, commuters with jobs in cities 

made more proximate by the interstate highways and retirees moving from the harsh climate of 

the interior to the milder coastal plain where golf was a year round sport, were “taking over” all 

along the south coast. Many of the tensions between the Mashpee Indian natives and the 

newcomers would have been familiar to their Euro-American, Yankee, counterparts all over the 

Cape and Islands. The great divide between the “old-timers” in Mashpee, however, and those in 

the non-Indian towns nearby was precisely, race. The people of Mashpee had a distinct identity 

in their own minds as Indians and, though the specifics of who they were in the minds of their 

neighbors was sometimes confused, this set them apart from say the inhabitants of Dennis, or 

Hyannis, or Orleans.  

In 1976 this distinction came to a head in the suit in federal court by the Mashpee 

Wampanoag Tribal Council, Inc. for possession of 16,000 acres of land—or, about three quarters 

of the land area of Mashpee township.
13

 It is doubtful that anyone among the Mashpee ever 

expected to win their suit as it was presented. It is far more likely that they hoped to receive 

some compensation in terms of a smaller parcel of the remaining choice land along the Sound, a 

monetary settlement, or both. They received neither. In a clear rebuke to their claims on both the 

land and their identity they lost the case in a decision by a jury of eight white men and four white 

women. Perhaps more stunning than the loss of their claims to the land and/or monetary 

compensation was the determination that they did not constitute an Indian tribe; in a stroke their 

ethnic identity was removed from them.  In the process of the trial they had earned the 

displeasure, if not outright enmity of many of their fellow (newcomer) townsfolk and, for that 

matter, citizens of the state. Though it was less acceptable than in the near past to label people 

                                                           
13

 (Clifford, Identity at Mashpee 1988, 179) 



 John Daly 
Native American History, Spring 2010 

10 
 

with pejorative racial terms, the Mashpee people, in the minds of many were most emphatically 

not Indians; it became common practice to label them as “black”, or “mulatto”.  Other, far more 

reprehensible words were used in casual conversations across the region. I personally remember 

members of my own family referring to them as “niggers”, a word normally forbidden in our 

house and therefore more memorable (and shameful) for its use. 

Why this outburst of anger and denial of a people’s identity? Certainly, some of it had to 

do with the issue of property. There were widespread, if totally unrealistic, fears that if the 

Mashpee won their suit thousands of people would be thrown out of their homes with no 

compensation
14

 and that it would be just the beginning of a wave of Indian demands. In a 

backhanded manner, and in spite of the refusal to acknowledge their validity, the “vanished” 

New England Indian had suddenly made a spectacular return! On   Thanksgiving Day 1970 (the 

350
th

 anniversary of the mythical “first Thanksgiving”) a protest by Frank James and other 

Wampanoags had already brought home to the dominant population that there were Indians (or, 

people who claimed to be Indians) in their midst. The 1976 Mashpee lawsuit proved that they 

were organized and had potential political power. In the context of the times, following the 

defeat of the United States in the Vietnam War and nearly two decades of civil rights protests, 

some in the dominant population felt that their own identity (or lack of a clear identity?) was 

under attack.  It should also be noted that the time period was also the height of the busing crisis 

in Boston.  The events of this period could easily become the subject of an entire series of 

investigations about race in late 20
th

 century New England.  Though such an investigation is far 

beyond the scope of what we are covering here, it certainly forms part of the socio-political 

backdrop to the trial and its outcome. 

                                                           
14

 (Clifford, Identity at Mashpee 1988, 181) 
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The means by which the Mashpee suddenly lost their Indian identity was actually little 

different from one of the hurdles Indian peoples petitioning for federal recognition face today, 

that is, the acknowledgment of outsiders. Just who determines whether a person or community is 

Indian? The simple answer is, the people surrounding them and, in particular, the scholarly 

experts at local or national universities and related institutions. At the 1977 trial the defense 

relied on the “expert historical testimony of a single witness” along with testimony of an 

anthropological nature by a sociologist.
15

 The plaintiffs relied much more on the “expert 

testimony” of anthropologists. The defense’s witnesses provided the jury with information that 

led to the conclusion that the Mashpee were not Indians either in the historical or 

anthropological/sociological sense—having lost their identity through racial, political, and 

cultural assimilation. The anthropologists speaking for the plaintiffs apparently were not able to 

clarify the “polymorphous notion of culture” to the jury. 
16

  

Instructing the jury before they were sequestered, Judge Skinner pointed out the need to 

determine the preponderance of evidence (it was a civil, not criminal trial) as to whether the 

Mashpee constituted an actually existing tribe—one that had been in continuous existence from 

colonial times to the present. If such and existence could not be determined for the entire period 

then the tribe did not meet the “legal” definition of “Indian”.  Skinner’s “legal definition” was 

based on the 1901 case of Montoya v United States which stated that a tribe consisted of “ a 

body of Indians of the same or similar race united in a community under one leadership or 

government and inhabiting a particular, though sometimes ill defined territory” 
17

. 

                                                           
15

 (Clifford, Identity at Mashpee 1988, 197) 
16

 Ibid, 197 
17

 (Clifford, Identity at Mashpee 1988, 198) 
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Within this definition was the questionable notion of “race”, almost certainly understood 

to be a matter of pigmentation by both the judge and the jury, and a sense of a political 

community that existed outside the political scope and norms of the dominant community. By 

this standard the racially mixed “blood” of the Mashpee (through intermarriage over the 

generations) and their clear participation in the standard New England town meeting political 

system for over a century meant that they could not meet the “legal” definition. The Final 

Determination would emphatically deny such an understanding of “Indianness” through a 

pointed refutation of one of the defenses expert witnesses contention that because the 

contemporary Mashpee were not economically autonomous and did not participate a system of 

communal ownership of resources and labor they were not an Indian tribe.
18

 The BIA authors 

contended that acknowledgment did not require economic autonomy from the wider society to 

determine community. Furthermore, the federal authority stated that participation in the local 

norms of town government was indicative of natural adaptation to the political realities of the 

region and times. What was clearly manifest was that until the 1960’s the Mashpee had complete 

control of the town government and that the political structure of the tribe was virtually 

coterminous with that of the town. When the influx of outsiders no longer permitted this, the 

tribe incorporated itself into an entity that continued to express the political will of its members, 

including two distinct political factions (traditionalists and non-traditionalists). The Final 

Determination pointed out that the Mashpee tribe’s use of the political process to control both 

the town and the local Baptist church and later to manifest itself in the Tribal Council was 

precisely the type of political continuity that the federal guidelines demanded.  It should be noted 

that the federal criterion, (83.7(c)), setting the requirements for tribal government are among the 

most difficult to meet. 

                                                           
18

 (James E Cason, et al. 2007, 14), referring here to the testimony of the sociologist, Jean Guillemin. 
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4. The Determinants of Identity: Round Two, The Federal Acknowledgment Process 

 

On April 6, 2006 the Mashpee Wampanoag Tribal Council, Inc. received a favorable 

response to the petition for federal acknowledgment as an Indian tribe. The Proposed Finding 

was the penultimate step toward full recognition, allowing for additional responses, both pro and 

con,  from the wider society and from within the Mashpee community , itself.  After receiving a 

number of letters of support and some further historical clarification from the Mashpee (on the 

“pro” side) and an additional referral to documentation from the 1977 land claims trial by the 

Attorney General of the Commonwealth of Massachusetts (the “con” side), the federal 

government through the Bureau of Indian Affairs issued its Final Determination on February 15, 

2007. 

The Mashpee Wampanoags 32 year long journey towards federal acknowledgement 

actually began a year before the famous land claims suit and trial of 1976-77
19

. There was a long 

hiatus between the initial inquiries of the mid 1970’s and further official contact with the BIA. In 

August 1990 the Bureau received additional historical documentation and ancestry charts from 

the Tribal Council which made the petition “active”.
20

 The initial responses were not positive. 

The BIA sent a letter of “Obvious Deficiency” to the Tribal Council in July 1991. A series of 

suits and stays in federal court kept the petition in limbo until 2005 when the DC Circuit Court of 

Appeals ruled that the Department of the Interior (of which the BIA is a subsidiary unit) had to 

issue a Preliminary Finding by April 2006 and a Final Determination by March 2007. In the 

meantime the Mashpee had been collecting and submitting evidence to support their petition to 

                                                           
19

 The actual ruling came in January 1978, though the trial had been completed in and jury verdict rendered in late 
1977. 
20

 (Associate Secretary for Federal Acknowlegment et al 2006, 7 ff). The Proposed Finding clearly and concisely 
traces the history of the petition. 
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the BIA. The back and forth of the courts and tribe received considerable coverage in the 

Massachusetts news media. The political establishment and bureaucracy of the Commonwealth 

remained, as a whole, unfriendly to the Mashpee petition, sensing it as a challenge to state 

sovereignty. Along with this a number of public and professional organizations (notably, 

Churches and police) expressed concerns about the potential for gambling casinos and crime to 

arrive with recognition. 

Once the Mashpee had won in the federal appeals court, the BIA moved with alacrity to 

dispose of the petition. It says something for our much maligned “system” that after an 

overwhelmingly negative start the actual findings of the Department of the Interior/BIA were 

almost as overwhelmingly positive. Did this reflect the major cultural shifts within the larger 

society over the 30 plus years since the land claims trial (which the federal government did not 

participate in)? The history of federal relations with Indians and the policies of the BIA, in 

particular, have been profoundly influenced by political-cultural considerations in the past 

(witness the various movements to assimilate and detribalize in the mid and late 19
th

 century and 

again in the 1950’s and contrary movements to uphold Indian identity and tribal integrity in the 

1930’s and, after a lag, following the 20
th

 century civil rights Movement).  

It is worth rehearsing some of the changes in perception of Indians that occurred after the 

1970’s. They are not especially new, following patterns established in the past, with the 

exception, perhaps, of the strong push for civil rights by a significant number of well educated 

Native Americans (vs. reliance on Euro-American spokespersons)
21

 and a big increase in 

                                                           
21

 Even this point is debatable since well educated Native Americans have been involved with advocacy for Native 
American rights since at least the end of the 19

th
 century—longer when we include such bright stars as Samson 

Occom in the 18
th

 century. It is the increased size of the educated class and their role in a more comprehensive 
drive to organize that may be significant here. 
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“identity” politics across all ethno-social lines. A brief excursion to any online or in-store video 

vendor will reveal a wide variety of choices of films about, and more recently by, Native 

Americans. Some of these movies and documentaries have become box office hits. Their quality 

and historical accuracy varies, but they do indicate a continuing fascination by the dominant 

society with all things “Indian”. Again, not an entirely new thing, but in the period from the mid 

1970’s on the public portrayal of Indians changed rather dramatically. No longer were Native 

Americans portrayed for the most part as savages (the famous Westerns of the 1950’s and 

1960’s), clowns (“F-Troop”), or props (Tonto to the Lone Ranger). Indians (at least in the minds 

of screenwriters, producers, and directors) had reclaimed their mystical appeal as wise men and 

women with a spiritual closeness to the earth and its creatures. The concurrent explosion of so 

called New Age spiritualities tied into this (again, often brought to the forefront by members of 

the entertainment industry) and dozens of books were written about Native American spiritual 

themes. A kitschy side to this came about as well to do (mostly white) men and women travelled 

west to experience visions in sweat lodges and other “sacred” spaces. The general concern about 

the environment and ecology, no doubt, also played a role in this as witnessed by the famous, 

“Crying Indian”, commercial of the late 1970’s. This fascination with Indian spirituality and 

environmentalism, which drew a mixed response from real life Native Americans, is worth a 

serious investigation in and of itself. The shift in the cultural paradigm, though not absolute, 

made for a very different climate for the Mashpee from the one they had experienced during the 

land claims trial. It is worth noting that the public perception of “Indians” still remained pretty 

much focused on the Western peoples and their customs and that skin pigmentation still played 

(and continues to play) a role in society’s mental constructs about “real Indians”. 
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With all the above taken into account, the Proposed Finding and Final Acknowledgement 

of the Mashpee Indians remain remarkable documents. A careful reading of those documents 

reveals the paradigm shift from the “old” understanding of what it means to be an Indian tribe, as 

reveled in the Montoya case (see above) to a new and broader understanding of cultural identity. 

That being said, the federal criteria remain daunting to any group applying for acknowledgment. 

The demands for tribal continuity and political autonomy are clearly defined and rigorous as are 

the documentation requirements. The cost of the process to the petitioner is substantial and 

includes legal counsel, professional genealogical and historical research, copying, submission of 

forms, meetings with and visits from BIA officials, and, of course, countering the claims and 

objections of opponents. 

Though the general societal attitude toward Indian identity (and “identity”, in general) 

has improved since the land claims trial of the late 1970’s many of the specific objections raised 

against the Mashpee from those outside the community have remained the same. There was 

lasting bitterness left over from the lawsuit and trial between the Mashpee Indians and their non-

Indian neighbors. There were still many who questioned the “Indianness” of the Mashpee based 

on Western stereotypes and pigmentation. And, as mentioned above, there was great anxiety 

about casino building, lost state revenues, and crime. In the final stages of their petition, the 

Mashpee seemed to be ready for this, submitting over 10,100 documents consisting of about 

54,000 pages.
22

 

The great bulk of the documentation, beyond the genealogical records and tribal lists, had 

to do with public acknowledgment of Mashpee identity over the course of three and a half 

centuries. Town records, church records, burial site information, and, especially articles by 

                                                           
22

 (James E Cason, et al. 2007, 14) 
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outsiders attesting to the continuing existence of the Mashpee were submitted for review. The 

modern day Mashpee Indians, like all petitioners, were dependent on the voices of others—

outsiders—to witness and attest to their legitimacy. The demand was: don’t tell us who you say 

you are, tell us who others say you are. There is no way of knowing, without a great deal of 

further investigation, how making such a profound test of a people’s deepest identity dependent 

on the witness others (friendly or otherwise) affects their own sense of identity. When the state 

of Israel came into existence, no one questioned the identity of the Jewish people, despite nearly 

two millennia without a political state; when the modern independent states of Ireland and 

Poland came into existence, there was no serious debate as to whether the Irish or Polish people 

existed. None of these venerable, but stateless people had to appeal to others to validate their 

existence. This was not and is not so for Native American people.  The struggle of a Native 

American community to prove itself may well strengthen its identity, but the fact that an outside 

agency will be the judge must have some impact—particularly when the verdict rendered is, 

literally, final.
23

 

Knowing the gravity of the situation and having had years to prepare their case, the 

Mashpee presented overwhelming evidence of their existence as a tribe by all seven of the 

criteria required by the BIA’s Office of Federal Acknowledgment. The OFA painstakingly 

reviewed the petition and issued positive findings. The objections of the Attorney General’s 

Office of the Commonwealth of Massachusetts and the rejection of tribal existence by the jurors 

in the land claims trial of 1977 were swept away. Yet, the nagging question of who determines 

                                                           
23

 The Final Determination issued by the BIA/Department of the Interior does not have an appeal process built into 
it; the “appeal” stage is the 180 day period (sometimes extended) following the issuing of the Preliminary Finding. 
Once the Final Determination is made a group may not re-petition, nor may it petition again under another name. 
The individuals on the original petitioners lists may not reappear on another list (information provided by Thomas 
Doughton during numerous TAH workshops). The only possible reversal here would be through an Act of Congress, 
an Executive Order, or, a ruling by a federal court. All of these would be exceedingly unlikely for a variety of 
political and legal reasons. 
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Indian identity remains. It is well and good for Native people to say, “We don’t care who others 

say we are; we already know who we are and we’ve never forgotten”, but does that guarantee 

that their children and grandchildren will remember? In a society as legalistic and litigious as 

ours, what the courts or administrative arbiters say really does count.  

5. Affirming Identity, Continuity, and Change 

With the positive outcome of the Mashpee petition we have, in spite of the hurdles, an 

affirmation that a people’s identity may be both continuous and mutable over time. The 

expectation that the Mashpee of the late twentieth and early twenty first century would be the 

same as the Mashpee of the late nineteenth and early twentieth century, never mind anything like 

those of the seventeenth century, would be logically absurd. The whole world is different from 

the one that existed a hundred (or, even fifty) years ago. No culture that has been in contact with 

other cultures has or possibly could have remained unaffected by such contact. That scholars and 

courts as late as thirty years ago could have seriously entertained the thought that Native 

Americans ought to be an exception to this rule is somewhat dumbfounding. Yet, we know they 

did. Even today the heavy burden of proof required of Indian peoples when they petition for 

recognition makes demands that no other ethnic group has to face. True, no other ethnic group 

has the right to enter into a government to government relationship with the United States, and 

very considerable resources are at stake, along with rights and immunities that other citizens do 

not have. At the same time, no other people have the moral, legal, and spiritual claims on the 

larger society that Indians do—not in the hokey sense that one sees in certain movies and 

movements, but in the deeper sense of original and continuous occupancy of this continent for at 

least ten thousand years. From the very beginning of the republic this reality was recognized, 

though honored more often in the breech. Achieving federal acknowledgment, therefore, does 
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mean something, if only as  the acknowledgment that one’s people have survived against all 

odds.   

There is another very positive note in the Mashpee findings, and that is the affirmation 

that Indian identity need not be exclusive of other identities. The Final Acknowledgment states 

clearly that definitions of and restrictions placed on tribal identity by the Commonwealth of 

Massachusetts expert witnesses
24

 were far too narrow.  To demand that “real Indians” be 

completely autonomous from the mainstream economy and utterly independent of federal, state, 

and local political institutions was simply impossible. Indians are citizens, as the documents 

attest, and while retaining their own cultural and political organizations they also must interact 

with the larger society—as students, teachers, soldiers, and, yes, politicians. To belong to the 

larger society and to a tribal entity is not mutually exclusive; it is practically demanded. The 

Final Acknowledgment points out that it is social distinctiveness not cultural distinctiveness that 

is required; it is the adaptation or assimilation of culture (including politics and religion) to the 

distinct society of the tribe or nation that is necessary
25

. This clearly allows for a living and 

dynamic culture both related to the past but also mindful of present contingencies; in other words 

it means living life as we all do—connected to our familial and ethnic roots but within the larger 

context of living as Americans in the twenty-first century. It is perhaps here that the document 

exhibits a greater liberality than expected in a society where too many non Indians (and perhaps 

even a few Indians, especially in the West) still expect to see folks who look and act like “real 

Indians”.   
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 Dr. Francis Hutchins, the historian and Dr. Jean 
Guillemin, the sociologist 
25

 (James E Cason, et al. 2007, 15 ff) 
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In the distinction between culture and socio-political life ( a distinction difficult enough 

to make under any circumstances) the federal authority also acknowledged the reality of political 

and cultural distinctions within the Mashpee community. Just as all Indians do not look alike, 

they also do not all think alike, vote alike, dress alike, pray alike, and so on. Unity is grounded in 

a consciousness that transcends mere cultural types. In a strange way, both the “melting pot” and 

“salad bowl” theories of culture come together in the federal findings. Contrary to the rules of 

cuisine one can both melt in and stand apart. One can be an American, a citizen of 

Massachusetts, and a member of a uniquely different nation, or, tribe at the same time. The 

analogy also extends to political, cultural, and social life within the Mashpee and other Indian 

communities. One may be a traditionalist or a non-traditionalist; one may embrace powwows, 

feathers, drums, and bells, or one may reject them as extraneous and even an affront to one’s 

sense of Indian identity in the third millennium. The cultural/social/political distinctions made in 

the Final Acknowledgment bear further reflection; in their rigor they also reveal a surprising 

openhandedness (once the high hurdle has been cleared). 

6. Implications and Conclusion 

Perhaps the most outstanding of the numerous implications of the Mashpee petition is 

the extraordinary commitment and persistence required of petitioners in terms of 

organization, research,  record keeping, and willingness to bear the burden of  cost. A 

positive finding was by no means guaranteed. Indeed, the general negativity of the BIA 

during the first two decades of the process and the numerous setbacks in court would have 

exhausted many petitioners.  A community without the political and social cohesiveness of 

the Mashpee would be hard pressed to endure. The very fact of such endurance goes a long 

way to prove that the community was indeed a socio-political-cultural entity with very deep 
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roots in both time and place. The Mashpee were able to play a long term, high stakes game 

with the federal government and win—though it is doubtful that either party would use this 

type of language to describe their decades long maneuvers. The clear implication is that even 

those communities that can meet all the federal criteria will have to plan on an enormous 

expenditure of community resources—time, labor, money, and commitment.  

Further implications that may be drawn from the Mashpee case are that, as rigorous 

as the standards may be, it is possible for communities to be acknowledged so long as they 

have managed to retain both place and a strong social network.  A well documented history 

and carefully recorded tribal lists along with professional genealogies are also essential. 

There is really no need to prove a special “Indian” cultural component, as there is no such 

thing as a generic Indian culture, but it helps immensely if the social and political networks 

extend broadly into the wider aspects of what is normally called “culture”, such as religious 

organizations, clubs
26

, political organizations and offices, and education.  That the Mashpee 

maintained direct political control of a specific place in Massachusetts for three full centuries  

contributed enormously to their success. Interaction with and recognition by others outside 

the community, and especially scholars, is also essential. The Mashpee never completely 

“disappeared” from the awareness of the non-Indian population of Cape Cod, even when 

there were some doubts about how completely Indian they were.   

On the negative side, the Mashpee may well be an example of the virtual 

impossibility of attaining acknowledgement for other communities. Even communities of 

considerable size and with substantial historical support will find it exceedingly difficult to 
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 The Mashpee Wampanoag Rod and Gun Club was a major center for the traditionalist faction (Associate 
Secretary for Federal Acknowlegment et al 2006, 84 and elsewhere) 
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prove the kind of political, social, and, yes, cultural interconnectedness that the Mashpee 

were able to establish—against the tremendous and sustained opposition of very powerful 

interests. In looking at the record of successful bids for recognition, it would seem that the 

Mashpee are more the exception than the rule when it comes to achieving success in the 

process of petitioning for and receiving federal acknowledgment, 

In my concluding paper for this grant, I will revisit the Brothertown Indians and 

examine their efforts to attain acknowledgment—efforts that look likely to fail, considering 

the negative Proposed Finding that the Office of Federal Acknowledgment issued in August 

2009. It will be seen that in many ways the Brothertown Indians behaved in a manner almost 

completely opposite the Mashpee during the period from 1840 until 1980. Conscious efforts 

to assimilate and be accepted as equals by the dominant community would ultimately 

undermine their claims to be a distinct community, though their genealogical and historical 

research is quite impressive. The Mashpee case may well offer an enlightening, if perhaps 

disheartening, standard of comparison when we examine that community’s petition. There, 

once more, we will encounter the power of non-Indians, “experts” and otherwise, to make the 

final determination of an Indian community’s legitimacy—to determine what constitutes a 

“real Indian”. The implications of such power in the impending case of the Brothertowns and 

in all cases brought before the Office of Federal Acknowledgment, those that are successful 

as well as those that are unsuccessful—the Mashpee included—have not yet been fully 

examined. It may be, though one hopes it will not be, that the very process of petitioning for 

acknowledgment will be the final determinant of who “vanishes” and who remains. 
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